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REPLY .JO OPPOSITIONS

U S WEST Communications, Inc. ("USWC"), through counsel,
hereby submits its Reply to oppositions to its August 18, 1993,
Petition for Clarification or, in the Alternative,
Reconsideration.! USWC has requested that the Federal
Communications Commission ("Commission") clarify that certain
language in its 800 Data Base Order? did not constitute a final
decision to the effect that the proprietary USWC Switching Cost
Model ("SCM") needed to be disclosed to the public as part of
USWC’s tariff support material in this docket. If the QOrder was
a final decision, reconsideration was requested.

In its opposition, Allnet complains that the USWC person
responsible for managing the SCM has "no demonstrated
expertise . . . regarding . . . cost support information," and
thus is apparently disqualified from testifying as to the

critical issue here -- whether the SCM is the proprietary trade

loppositions were filed by Allnet Communication Services,
Inc. ("Allnet"), and MCI Telecommunications Corporation ("MCI")
on August 31, 1993, and September 1, 1993, respectively.
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secret of USWC.3 That issue, however, has already been
decided.* It would seem a bit strange if a Common Carrier
Bureau tariff order could reverse a position which has been
formally adopted by the full Commission and defended in court.

MCI, which claims to "feel[] . . . strongly about this
point," states that USWC must either disclose the model or
"provide some other justification for its rates."® MCI
proclaims that, if such cost support is not sufficient, the
"proposed tariffs must be rejected and sanctions imposed, if
necessary."®

We profess some puzzlement on Allnet and MCI’s position on
this issue, which seems to imply that they have some sort of
right to access USWC’s confidential trade secrets and financial
information because of their use in supporting a tariff. It is
guite clear that tariff support information is submitted for the

benefit of the Commission, and that customers such as Allnet and

3Allnet at 2. The USWC affiant, Ms. Barbara H. Stock,
because of her close work with the cost model itself, is relied
on by USWC in applying the model to vendor-proprietary
information to determine costs.

‘see
Freedom of Information Act Request, FOIA Control No. 92-149,
Memorandum Opinion and order, FCC 93-386, rel. Aug. 17, 1993,
In the Matter of Allnet Communication Services, Inc..

See also
Freedom of Information Act Request, 7 FCC Rcd. 6329 (1992);
i , 800 F. Supp. 984
(D.D.C. 1992), appeal pending, No. 92-5351 (D.C. Cir. Sept. 25,
1992) .
SMCI at 3.
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MCI have no right to obtain such information -- even if the

Commission relies on it. As the Commission has long held:
[T)he requirements of Section 61.38 are not
intended to charter independent tariff
oversight by third parties. This section
exists primarily to assist the Commission in
exercising its discretion whether to suspend
and investigate proposed tariffs, rather than
to confer "im?ortant procedural benefits upon
individuals."

Even in an actual tariff investigation following
designation, there is no requirement that the Commission grant to
competitors of a carrier unrestricted access to the filing
carrier’s trade secrets and financial information.?

USWC can, if necessary, submit less than optimal cost
information in support of its tariffs while retaining the cost
model in confidence (as MCI suggests). But such an approach
would seem counterproductive from the Commission’s perspective,
as the Commission would be deprived of an opportunity to make a
decision based on the best possible information. But there is
nothing in the Communications Act which requires the Commission
to use inferior information or that requires carriers to divulge

their trade secrets to the public in a tariff proceeding. The

best way to proceed is for the Commission to accept the SCM in

7

In the Matter of Amendment of Section 61,38 of the
Commission’s Rules, 94 F.C.C. 2d 1107, 1109 (1983), citing
Aeronautical Radio, Inc, v. FCC, 642 F.2d4 1221, 1235 (D.C. Cir.
1980) , guoting American Farm Lines v, Black Ball Freight Service,
397 U.S. 532, 538 (1970). See also In the Matter of AT&T

i , 103 F.C.C. 24 77,
93 n.29 (1985).

®Indeed, Allnet Communications Services Inc., 7 FCC Red.
6329 ¥ 2, supra, involved a formal tariff investigation.
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contidence, and release it to others only pursuant to a
protective order. This approach will properly protect the rights
of all parties. Neither Allnet nor NCI have said anything whioh

alters this fundamental conclusion.

Respectfully subaitted,
U 8 WEST COMMUNICATIONS, INC.

1020 19th Street, N.W.
Buite 700

Washington, D.C. 20036
(303) 672-2861

Ite Attorney

Of Counsel, _
Laurie J. Bannhett

Septembar 14, 1993
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